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Introduction
The paper will focus on England and Wales (other parts of UK have separate systems. For young offenders the system recently introduced in Northern Ireland is more restorative.)

England and Wales have separate systems for young people (aged 10 and under 18) and adults.  There is only one restorative measure nationwide for young offenders: referral order, (described in the example below).  Not fully restorative.
There are various attempts to define restorative practices; here is one:
Restorative Action enables people to work together to build community, manage conflict and repair harm. It includes

Restorative Justice, a process for dealing with crime in which everyone affected by it can come together to consider the harm caused and resolve how to put it right.  Restorative Action also includes

Restorative Discipline in schools, in which children set their own goals and help each other to meet them through supportive relationships, and learn how to resolve conflict through non-violent dialogue..

Restorative Action aims to create safer, healthier and more self-reliant communities and to manage conflict by repairing harm and building relationships.  It uses inclusive processes of decision-making to prevent or minimize tensions, conflict or harm.  If an incident of conflict or harm occurs, those affected come together, usually with a facilitator, to resolve how to deal with it and how to act towards each other in future.  The facilitators are often members of the community, with professional training and supervision.

What does a measure require if it is to be fully restorative?
· Based on repair of harm suffered by victim (and often deficiencies in the offender's background and upbringing)

· dialogue among those affected by the act

· voluntary participation of victim and offender

· community involvement

· feedback of information about pressures towards crime to those responsible of crime prevention policy and social/economic policy

Some measures are partly restorative - they meet some of these criteria but not others.  Others are reparative but not restorative (e.g. no dialogue with victim, or priority to punishment over making amends.)
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1.
Young offenders
(a) What the law says
Pre-court:

Youth restorative disposal (pilots) In eight police areas in England some police officers and police community support officers (assistants to the police, with limited powers) have been trained in restorative methods, and since November 2008 can use them with young people aged 10-17 committing a first, minor offence.  It is hoped that this will keep them out of the criminal justice system A YRD is recorded locally, but not on the Police National Computer
Reprimand, administered by police, with parents present if possible (Crime and Disorder Act 1998).
Final warning , similarly, but should be accompanied by intervention to reduce the likelihood of re-offending (Crime and Disorder Act 1998)

Youth Court orders

Referral order (Youth Justice and Criminal Evidence Act 1999, as amended by Criminal Justice and Immigration Act 2008).  The court must make a referral order, unless the offence is trivial or very serious, where:
· the offender has had one previous conviction but has not previously received a referral order.

· the offender has previously been bound over to keep the peace or

· the offender has previously received a conditional discharge.

It can make a second Referral Order, in exceptional circumstances, on the recommendation of the YOT.  In addition the court has the power:
· to revoke a Referral Order early for good behaviour

· to extend the term of a Referral Order for up to three months on the recommendation of the youth offender panel (for example where non​compliance occurs through circumstances beyond the control of the offender, e.g. illness).

An example:
A young man was 'mugged'; his two attackers were caught and sentenced to a twelve-month referral order. This meant that they had to appear before a panel of volunteers, where they agreed to undertake community service during that period, and apologize to their victim through letters or meetings.  The young man wanted to meet them, and one of them was willing to do so. The young man wrote afterwards:  it was a bizarre but rewarding experience.  I had questions answered that had been playing on my mind. ... It was not only me who had been affected by the crime but my family and friends; this was also true of my attackers.... it was invaluable to hear their side of the story about the impact the crime had had on them.   ... it put my mind at rest and I was able to put this experience behind me.  After experiencing restorative justice I feel satisfied with the system; however I felt that the team that worked with me were lacking resources but definitely not enthusiasm’
Oxfordshire Youth Offending Service, 2009)
Youth Rehabilitation Order:  Criminal Justice and Immigration Act 2008 sec. 1 (1 )(a) and Schedule 1, para. 6( 1 )(a) and 8(2)(b) : For offenders who have already had a referral order, or whose offence is too serious for a referral order. From 30.11.2009, the following requirements can be attached to a YRO:
	Activity Requirement (see below)
	Supervision Requirement

	Curfew Requirement
	Electronic Monitoring Requirement

	Exclusion Requirement
	Prohibited Activity Requirement

	Local Authority Residence Requirement
	Drug Treatment Requirement

	Education Requirement
	Residence Requirement

	Mental Health Treatment Requirement
	Programme Requirement

	Unpaid Work Requirement (16/17 years)
	Attendance Centre Requirement

	Drug Testing Requirement
	Intensive Supervision and Surveillance

	Intoxicating Substance Treatment Requirement
	Intensive Fostering


Activity requirement:
The offender shall participate in specified activities, which may include an activity whose purpose is that of reparation, such as an activity involving contact between an offender and persons affected by the offences in respect of which the order was made'.  Several community sentences, some of them introduced only ten years ago, will be replaced by the YRO.
Northern Ireland
In Northern Ireland, since December 2006, restorative principles are built into the system for juvenile offenders, by the Justice (Northern Ireland) Act 2002). 
Cases can be
· diverted pre-court, after an admission of guilt to a prosecutor, or

· referred by a court after conviction.  Cases must be referred to a youth conference, with the exception of the most serious crimes.

Researchers found that ‘For victims, the notion of punishment was secondary to meeting the young person and receiving an explanation for their actions. A significant number of victims (79%) attended because they wanted to help the young person'. (Campbell et al. 2005). There is however little community participation apart from those who take part in the family group conferences.

C Campbell, R Devlin, D O'Mahony, J Doak, J Jackson, T Corrigan and K McEvoy (2005) Evaluation of the Northern Ireland Youth Conference Service (NIO Research and Statistical Series: Report No. 12). Belfast: Queen's University, Institute of Criminology and Criminal Justice
www.nio.gov.uk/evaluation of the northern ireland youth conference.service.pdf
Chapman, A (2007) ‘A flagship for youth justice: the Northern Ireland restorative youth conference model.’  Resolution, (27), 10-11
Jacobson, J, and P Gibbs (2009) Out of trouble: restorative youth justice in Northern Ireland.  London:  Prison Reform Trust.
(b) Who does it?
Reprimands, Final Warnings: administered by the police
Referral orders: Orders made by Youth Courts, carried out by Youth Offending Teams/Services (YOTs)
Each area of the country has a YOT, including representatives from the police, Probation Service, social services, health, education, drugs and alcohol misuse and housing officers.
They provide the services ordered by the court, including Youth Offending Panels, consisting of two trained members of the public (one of whom is the Chairperson) and one officer.  Figures are not collected centrally, but in 2008 the Youth Justice Board estimated that there were over 5,000 panel members currently serving across the 157 youth offending teams.
The aim is to create an action plan for the young offender, which may include reparation to the victim.  But only partly restorative, because:
· only young offenders,

· not voluntary, for offenders,

· few victims take part,

· involves community as panel members but under control of CJS.

The YOT identifies the needs of each young offender by assessing them with a national assessment It identifies the specific problems that make the young person offend as well as measuring the risk they pose to others. This enables the YOT to identify suitable programmes to address the needs of the young person with the intention of preventing further offending.
Can be contracted out to local mediation services and other agencies, e.g.
A substantial service contract for victim and restorative justice services was in place with The Children's Society in partnership with Hartlepool YOT. (Healthcare Commission 2008,)
(Healthcare Commission et al. (2008) Joint inspection of Youth Offending Teams of England and Wales. Report on: Stockton on Tees Youth Offending Service.)
 'Adults:  stated aims of sentencing include punishment.' CJA 2003
In some places, such as the county of Surrey, the YOT will ‘mainstream’ restorative practices and contact with victims.
The Crown Court deals with more serious offences; the maximum sentence for 15-to 17-year-olds is two years, except for grave crimes.  :
2.
Adults
Opportunities only; courts are not compelled to use restorative measures
(a) What the law says
Pre-court
Discontinuance (Code for Crown Prosecutors)
para. 5.10(h):
‘A prosecution is less likely to be needed if... the defendant has put right the loss or harm that was caused’ 
Possible but not used in practice.
Restorative justice is used informally by police in the county of Leicestershire, partly for its own sake, partly to save police time   An arrest may mean 7 or 8 hours of paperwork before the case is sent to the prosecutor; a restorative session iakes about 2 to 3 hours to arrange and carry out. Twelve hundred police officers have been trained in restorative methods, and for minor offences they have discretion.  Since 1 July 2008 they do not have to arrest as many people as possible in order to achieve a target; instead they can deal with incidents restoratively.  Victims like resolving issues outside the justice system, without criminalizing the offender.  In nine months 2666 cases have been resolved in this way, involving about 900 juveniles and 1100 adults; it is estimated that over 18,500 hours of police time have been saved and reinvested in local policing.  So far, however, only about 10 per cent of cases involve a face-to-face mediation.
Conditional caution: Criminal Justice Act 2003, sec. 22-27.
‘... may be appropriate where a Crown Prosecutor considers that while the public interest justifies a prosecution, the interests of the suspect, victim and community may be better served by the suspect complying with suitable conditions aimed at rehabilitation or reparation.  These may include restorative processes.’       (Summarized in Code for Crown Prosecutors:, para 8.4)
Court orders
Fines, compensation orders   Compensation orders should take precedence over fines.
Community orders (offenders 16 or over) (Criminal Justice Act 2003, sec 177( 1 )(b) an activity requirement1; sec. 201(2) may 

‘include an activity whose purpose is that of reparation, such as an activity involving contact between offenders and persons affected by their offences.'
A few local mediation services undertake this, but may only do a few cases per year.
Post-sentence
Restorative justice in prisons
In one area where the probation service offers restorative justice, Mark's girl​friend said that Peter had slapped her.  Mark went to Peter's house and kicked and punched him so badly that he was in hospital for six weeks and suffered permanent brain damage and psychological problems. (Names have been changed.) Mark was sentenced in 2005 to an Indeterminate Sentence for Public Protection, with a minimum of 8 years.  He was approached by the restorative justice service and consented to make reparation to his victim; Peter, however, wanted no contact with him.  Later, however, Peter hoped that learning what happened on that night might be helpful to his recovery, because he had no memory of it. After repeated discussions, a meeting was held in prison with Mark, his mother and brother, Peter, his parents and three friends, the offender manager, the police officer in the case and a uniformed prison officer trained in restorative justice, and the facilitator.
Mark took responsibility for what he had done, and said he was very sorry but did not expect to be forgiven.  Peter spoke little, but said that he would never forgive Mark.  Mark and his family were shocked to see how Peter had been injured, and Mark explained that since he had pleaded guilty, he had not known how serious Peter's injuries were. [In English law, a case does not have to be proved in court when the accused pleads Guilty.] It was agreed that Peter would be informed before Mark was released, Mark had no intention to harm anyone and would leave Peter alone, he would change his lifestyle but did not promise to give up alcohol, because he did not want to break any promises.
Peter said afterwards that the meeting had helped him a lot; Mark said it was 'the most traumatic experience of my life but the most rewarding.'  Six months later, Peter's condition had improved considerably; Mark had applied for parole but been refused.
Thames Valley Statutory Adult Restoration Service
The probation service's Victim Contact Scheme has a legal duty to contact a victim of a sexual or violent offence (or someone close to them) when the offender has been imprisoned for 12 months or more, or detained in hospital with restrictions on his or her discharge.  This provides an opportunity for a restorative meeting, but this depends on whether the probation officer knows about the advantages of restorative justice, and is willing to arrange it.
REMEDI, an NGO in the Sheffield region, offers a mediation service to victims and offenders, using trained volunteer mediators.  Prisoners serving 12 months or more for a violent offence are contacted by the Probation Service, and informed about victim awareness sessions and mediation
Some prison work is not fully restorative:  it does not arrange victim-offender meetings, but 'victim awareness1.  In Cardiff Prison, in Wales, a programme has been started called SORI (Supporting Offenders through Restoration Inside):    It runs courses for prisoners (voluntarily), bringing in victims who have suffered similar crime and members of the public.  It is being extended to other prisons and to young offenders.
Houlston-Clark, J (2007) 'SORI:  Supporting Offenders through Restoration Inside : a restorative justice programme at HMP Cardiff  Resolution (Restorative Justice Consortium) (27), p. 11; 
Houlston-Clark, J (2008) 'More news from SORI.'   Resolution (28), p. 10-11
Another prison-based initiative is 'Sycamore Tree':  it brings prisoners together with victims who have no direct connection with them, and it therefore, like SORI, not fully restorative, but its focus is on the harm caused and encouragement to change lifestyles as a result.  It is inspired by Christian principles, but is not faith-promoting. Mason, A (2009) 'Sycamore tree:  victim awareness and restorative justice.' Resolution, (32), p. 5.
(b) Who does it?
This is the problem.  In some places community mediation services do victim-offender mediation; in others the probation service does it. There is no statutory basis for mediation in prison; it is therefore entirely voluntary.  It can be used for the most serious crimes.
Caution can be administered by a senior police officer if offender admits guilt and consents, and there is enough evidence for a conviction.
A government-backed project which is sometimes described as restorative is the North Liverpool Community Justice Centre.  Modelled on the Red Hook programme in Brooklyn, New York, it opened in December 2004.  It uses a problem-solving approach, which includes multi-agency working, a range of services provided on-site, involvement of the community, and a single judge to ensure continuity   The judge appointed has been widely praised, but there is some concern that the whole programme is too dependent on him   A Ministry of Justice evaluation makes frequent and favourable mention of restorative justice, although it is not listed as a specific objective (p. 1). Not many cases have been referred to a restorative process: only 61 cases, or 3 per cent, in research carried out in 2007. (McKenna 2007, p. 45).  A restorative justice co-ordinator was appointed for only two days a week, and 'resources are currently insufficient to allow all victims in adult cases to be contacted to explore the potential use of restorative justice approaches', ibid. p. 45).(This is, incidentally, an argument for using volunteers as mediators, because potentially more of them can be recruited within a given budget.)   Several other community justice centres are being set up, but they may not find judges of the same exceptional calibre, and it is reported anecdotally that they have not been as well resourced as the prototype.
McKenna, K (2007) Evaluation of the North Liverpool Community Justice Centre,  Ministry of Justice Research Series 12/07.
http://webarchive.nationalarchives.gov.uk/ +  http://www.justice.gov.uk/docs/liverpool-full-report 
A similar initiative was started in Salford, Manchester, in November 2005.  Although it is called a Community Justice Initiative, most members of the steering committee are from statutory services; magistrates are volunteers, but are very much integrated into the system. An official description makes no mention of victim-offender mediation; there may be a 'reparative element for the damage done1, but it appears that this will be imposed by the court, not agreed between the victim and the offender Local people are encouraged to become directly involved in the delivery of justice, for example as members of Youth Offender Panels, but not as mediators.  Local people will be asked to identify suitable projects for unpaid work by offenders, but there is no mention of involving victims in this.  There is a welcome suggestion that the programme will feed back to the local community action taken to tackle specific offences or problematic offenders, but no mention of attempts to change the social conditions in which such offenders live.  Unlike the North Liverpool project, it appears that this will be delivered by magistrates, not a judge.
http://www.communityjustice.gov.uk/salford/about.htm  accessed 23 September 2009
In November 2006, the Lord Chancellor, Lord Falconer, announced that ten more courts would be introduced; his statement repeatedly used the word ‘community’, but not ‘victims' or 'restorative justice'.
http://www.communityjustice.gov.uk/260.htm accessed 23 September 2009
On 8 January 2008, Community Justice Minister Maria Eagle announced that ten other courts were operating
http://www.cjp.org.uk/news/archive/boost-for-community-justice-08-01-2008/ Accessed 23 September 2009
A separate initiative was announced by Justice Minister David Hanson on 29 September 2008:  'Citizens Panels'.  These are intended to enable members of the public to identify work that needs to be carried out in their area to improve public safety and the environment. The idea is linked to the review by Louise Casey, the government's crime and communities adviser, Engaging communities in fighting crime, published in June 2008.  which recommended among other things the appointment of a Public Commissioner on Crime to be the independent voice of victims of crime and to champion crime issues on behalf of the wider public   It makes no mention of the word 'restorative'.  Community service is called 'Payback' and is described as a punishment rather than reparation; and the work done is to be recommended by members of the community, not by the victim after meeting the offender.  Casey has recommended that the offenders should wear high-visibility clothing to identify them as criminals. (Guardian, 18 June 2008.)
In one place, Chard, in Somerset, southwest England, the local court was closed for reasons of cost-saving, and in January 2005 local people formed a Community Justice Panel for the towns of Chard and Ilminster. This has a panel of volunteers, trained on the method of the International Institute for Restorative Practices. Attendance is voluntary, and the offender must take responsibility for their actions.  Otherwise the case goes to the nearest court, some miles away.  Example:
A 14-year-old boy damaged an old lady's fence.  He admitted it, appeared in front of the panel, and agreed to repair it and paint it.  A local community fund paid for the materials, and he completed the job.  Eighteen months later, he was still doing a gardening job for the old lady.
By March 2006, only two of the panel's first 50 orders had been breached.  An 18-month pilot received a, award from the county council for service to the community and was funded by the Home Office, but an application for £100,000 a year to turn Somerset into a restorative county was refused
Mirsky, L (2006)   The Chard and Ilminster Community Justice Panel   restorative community justice’  http://www.realjustice.org/library/cicjp.html 
Local Government Information Unit (2009) Primary Justice.
Similar panels have been proposed elsewhere, for example in Wellington, Taunton, Sheffield and Norfolk; the Sheffield one was due to start in May 2009, according to the Sheffield Safer and Sustainable Communities Partnership.
R. Marsden 2009 'Criminals set to meet with their victims'.  Sheffield Telegraph 20 May 2009;
http://www.sheffieldfirstforsafety.net/index.asp?pgid=124976
3.
Problems
(a)
Multiple aims

Young offenders: courts should have regard to the following
the principal aim of the youth justice system (to prevent offending and reoffending)
the welfare of the offender
the purposes of sentencing, which are
punishment
reform and rehabilitation
protection of the public
reparation to persons affected by offence.
Professor Meier has pointed out that
Die Entscheidung über das lob' und 'wie lange' der Strafe ... verfolgt eine Reihe unterschiedlicher Zwecksetzungen, die in einem nicht auflösbaren Spannungsverhaltnis zueinander stehen
[The decision 'whether' and 'for how long' to punish is subject to a list of diverse aims, which stand in a relationship of un-resolvable tension to each other]
Meier, B-D (2003).  Kriminologie Munchen:  C H Beck.  p. 258
(b)
Different people have different concepts of restorative justice.  As a whole, recent measures are not very restorative:   e.g.
The large number of community reparation projects was a positive testament to the efforts of the restorative justice workers, although two-thirds involved gardening, half involved litter picking and a number centred on leafleting: low-skilled, repetitive activity.
(Healthcare Commission et al. (2008) (op. cit.) p. 36 (4)
Sentencing guidelines introduced in the CJ&l Bill 2009 commit courts to the symbolic, denouncing function of sentencing, practical aims such as reparation or rehabilitation are subordinate
(c) Lack of infrastructure.  Need for a nationwide network of mediation centres.
(d) Lack of system for feedback to social crime prevention policy
4.
Hopes
(a) Theory
Four separate independent organizations have recently endorsed the principle of restorative justice:
The Howard League for Penal Reform is 'supportive of restorative justice for more serious offences and offenders in the context of a pared down criminal justice system, in which restorative justice is used in conjunction with a reduced custodial sentence." (p. 58), subject to proper safeguards.
Howard League for Penal Reform (2009) Do Better Do Less: The report of the ( Ommission on English Prisons Today.  London:  Howard League.
The Institute for Public Policy Research found that restorative justice can lead to more offenders being identified and dealt with. When restorative justice has been used as a diversion away from the formal criminal justice system - for example in projects in New York and Canberra - it has led to twice to four times as many offences being 'brought to justice'  Secondly, it can be more challenging than the traditional criminal justice system. By focusing on the individuals enabling community members to confront them with the consequences of their behaviour, community justice can be more difficult for the offender than the depersonalised, procedure-focused court process. Faced with local community volunteers it is difficult for offenders not to engage genuinely in the issues of their offending and its consequences on the basis of evidence recommends the introduction of community justice (including restorative justice) for at least medium-severity offences,  including violent crime (p. 31)
Farrington-Douglas, J (2009) Towards a popular, preventative youth justice system. London:  Institute for Public Policy Research.
The All-Party Parliamentary Local Government Group considered restorative justice in its report Primary justice (2009).  It found that "The effectiveness of restorative justice does not depend on the context - it is equally applicable in neighbour disputes as in violent crime.”  It would see less serious crimes dealt with at the local level, but for more serious crimes as well, where appropriate 
A-PLGG (2009) Primary justice: an inquiry into justice in communities.   London: Local Government Information Unit
The right-of-centre think tank Centre for Social Justice recommended the use of restorative justice by the police.  In one example, two neighbours had a long-running dispute over noise and anti-social behaviour, and called the police about four times a week for seven months (121 calls).  After a restorative conference, there were no more calls.  It is estimated that this cost over £3000 of police time, whereas the conference took 2 hours 50 minutes, and cost £87
CSJ (2009) A force to be reckoned with: a policy report by the Policing Reform Working Group, p. 114.
Victim Support recognises that restorative justice can be very beneficial to victims of crime, and reduce re-offending, provided that victims’ wishes and interests are given primary consideration, involvement is optional, and facilitators are suitably trained. It also says that a victim's refusal to take part should not impact on the severity of the sentence. It is not convinced that a Restorative Justice Act is necessary, as proposed by the Restorative Justice Consortium, and indeed the Consortium itself has not spelt out what should be in such an Act.
Victim Support (2009)  Victim Support's response to 'Engaging communities in criminal justice: the Restorative Justice Consortium response’
(b) Practice: Schools, community
Some cities and counties are declaring themselves 'restorative'.  So far this applies mainly to young people.  For example:
Hull.  Hopes to become a 'restorative city': everyone who works with children to be trained in restorative practices.
Collingwood School, was 'in special measures'; after introducing restorative measures such as classroom circles , and trained staff and pupils, between Spring 2007 and July 2008, 98.3% fewer classroom exclusions, 86.7% improvement in punctuality. At Endeavour High School, 45.6 fewer verbal abuse incidents, 59.4 fewer physical abuse incidents, 100% fewer drug use incidents, 50.0% fewer thefts, 44.5% fewer fixed-term exclusions, 62.5% fewer staff absences, saving over £60,000 in 8 months.
http://www.safersanerschools .org.libray/bull09.html
Lancashire.  The police and the department for children and young people are working together to provide those working in children's services with knowledge of restorative skills
Community mediation has not been researched for some time, but an early study found that, apart from the social benefits, mediation cost much less that almost any other intervention:  About £250 or less, as against about £1200 for applying for a legal injunction to nearly £4000 for a possession order (i.e. eviction) (at 1996 prices).
J Dignan, A Sorsby and J Hibbert (1996) Neighbour disputes: comparing the cost-effectiveness of mediation and alternative approaches.  University of Sheffield: Centre for Criminological and Legal Research, pp 76-77
5.
Conclusions
Those who have experienced restorative justice, as participants or facilitators, or studied it as academics, are almost unanimous in support.
Law permits limited amount of restorative justice.  Not clearly defined what it is (as distinct from reparation) or at what stage (diversion/court order/post sentence). Often being done within existing legal framework, dependent on support of individuals within the system
Needs
· coherent body of practitioners to champion it, and maintain standards.

· resources, funded by savings on police time, courts and prisons.

· feedback of information about pressures towards crime to those responsible of crime prevention policy and social/economic policy

· law which requires it to be considered but is not too prescriptive about procedure; public education - not happening yet in any systematic way.

· Public education

For schools, informal, depends on head teacher 

Community mediation, community-based initiatives
Thus we have a list of statutory measures which allow restorative justice but do not require it (except Referral Orders, which are compulsory in certain circumstances but are not fully restorative), and government initiatives which are mostly also only partly restorative, and some unofficial ones.  The pre-2010 government seems to be suffering from 'initiativitis', but not in a very restorative spirit   When it speaks of victims it is usually concerned to fit them into the existing system, and it seems to prefer the phrase "community justice' to 'restorative justice'. Aspects of the restorative concept are filtering into the criminal justice system, but there are still those for whom measures for offenders are, and should be, punitive:  restorative justice is seen as 'not punitive enough', rather than as a different kind of response to wrongdoing.  Some are restorative, but most are only available locally, and the spirit of recent government measures appears to be based not on research but on what is considered likely to be popular.  The hope is that as more people have experience of it, there will be more requests for it, and it will grow from the bottom up.
Thanks to colleagues who provided case histories.

